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RECENT CASES
UNFAIR COMPETITION - SALES OF GOODS BEARING TRADE MARK BRAND AT
LESS THAN STIPULATED PRICE - SALES FROM FREE TRADE AREA INTO FAIR
TRADE -AREA NOT SUBJECT TO STATE FAIR TRADE ACT. - Masters, Inc., a New
York discount house, was enjoined from selling fair traded items at less than
the minimum prices effective in the State of New York. To avoid the effect
of the laws of New York,1 Masters created the defendant, Masters Mail
Order Company of Washington, D. C., a wholly owned subsidiary, to operate
both as an over the counter retail store, and as a mail order house. Masters
of New York solicited orders, conducted an extensive advertising campaign,-
and provided order blanks for purchases from defendant on items that Mas-
ters ordinarily carried as a part of inventory. This action is brought to enjoin
the selling of fair traded merchandise to New York residents in violation of
the New York Fair Trade Act. The federal district court granted the in-
junction, but the circuit court reversed, and held, one judge dissenting, that
the New York Fair Trade Act was not enforceable against the defendant, as
section 5(a)3 of the McGuire Act cannot be construed to include a sale made
in a free trade jurisdiction. General Electric Co. v. Masters Mail Order Co.,
244 F.2d 681 (2d Cir. 1957), cert. denied, 78 Sup. Ct. 32 (1957).
The McGuire Act,3 together with the Miller-Tydings Act,4 exempts state
fair trade acts from the operation of the federal anti-trust statutes. It does
not provide for any federal action, but subjects sales made in interstate com-
merce to the jurisdiction of a state fair trade act. Since the Masters case in-
volved a multi-state transaction, the question of which state law governs was
raised; -the court held that. the law of the District of Columbia controlled,
for two different reasons. The test laid down by Judge Clark was that the
location where title passed was controlling, 5 while the concurring judge, Judge
Waterman, felt that the place where the seller was located determined the
problem.6 Practical problems arise in the application of either view. Under
the title theory the parties could often escape the fair trade laws by merely
stipulating the jurisdiction in which they desired the title to pass; this intent
would govern if the sale had a reasonable relation to that state.7 In ap-
plying the test of the locus of the seller, the seller's actual location may be
difficult to determine where he has several branches or where, as in the
principal case, the seller creates a separate legal entity.-
The first fair trade act was passed in California in 1931, 9 and within the
jmext seven years all but four states passed some form of fair trade legisla-
1. N.Y. Gen. Bus. Law, 1 369. Commonly known as the Field-Crawford law.
2. Masters of New York published an advertisement in New York containing th:,
following language: "Masters had continued to give its customers bargains despite court
orders so that the discount house was found guilty and had to pay the penalty. Masters
Mail Order Company of Washington, D. C., Inc., has been established in Washington,
D. C. because it is a none fair trade area. This means we are permitted to offer you
anywhere in the country sensational discounts on famous brands." See General Electric
Co. v. Masters Mail Order Co., 145 F. Supp. 57, 59 (S.D. N. Y. 1956).
3. 66 Stat. 631, 15 U.S.C. i 45 (1952).
4. 50 Stat. 693, 15 U.S.C. 1 (1952).
5. See 244 F.2d at 685 (2d Cir. 1957). See also Bissell Carpet Sweeper Co. v.
Masters Mail Order Co., 140 F.Supp. 165 (D. Md. 1956).
6. See 244 F.2d at 688 (2d Cir. 1957). See also General Electric Co. v. Mast.'rs
Inc., 307 N.Y. 229, 120 N.E.2d 802 (1954), cert. denied, 348 U.S. 863 (1954).
7. See Seeman v. Philadelphia Warehouse Co., 274 U.S. 403 (1927).
8. See 106 U. Pa. L. Rev. 139 (1957), where the author proposes that a definition
of the "place of resale" should include a state in which a mail order house has an agent
engaged in active solicitation.
9. Cal. Sess. Laws 1931, c. 278.
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tion.1O The Supreme Court of the United States declared in 1936 that the
Miller-Tydings amendment to the Sherman Anti-Trust Act, which allowed
state fair trade acts to operate in interstate commerce, was a constitutional
exercise of federal power." However, in 1951, the Court held that the com-
monly used "non-signers" 'L clause was not allowed by the Miller-Tydings
Act, 13 and a subsequent decision held that a sale by a Pennsylvania concern
to an out of state buyer was not subject to the Pennsylvania fair trade act.' 4
To bring the law back to its former position, Congress responded by passing
the McGuire Act, specifically designed to overrule these two decisions. But
further trouble developed for fair trade in the state courts. In 1952 Michi-
gan's Supreme Court prompted a wave of decisions by declaring that "non-
signers" clauses were against the provisions of state constitutions as a viola-
tion of due process and freedom of contract, as an excessive delegation of the
legislative power to private individuals, and as an abuse of the police power."
At the time of this writing, thirteen states have declared that such clauses are
invalid.IO Added to the three states and the District of Columbia which
have declared that no fair trade contracts may be allowed,-7 there are now
seventeen free trade bases by which a mail order company may extend its
operations into fair trade areas.
The effect of the instant case, coupled with the above court rulings, may
well have been the compelling force behind the decision of the plaintiff com-
pany and several staunch- enforcers of fair trade to publicly abandon their
policy of enforcement of fair trade laws.i s Certainly it is true that these de-
cisions have had a marked effect, and it well may be thought that the death
blow has been struck.
GAnnY A. PEARSON.
10. See MacLaehlan. A New Approach to Resale Price Maintenance,'11 Vand. L. Rev.
145 a.2 (1957).
11. See Old Dearborn Distribution Co. v. Seagram-Distillers Corp., 299 U.S. 181
(1936).
12. A fair trade price is usually effective on all retailers within a state where only
one retailer has signed a contract with the manufacturer. Thus the "non-signer" must
maintain that price. See Guerlain, Inc. v. Charmley Drug Shop, 31 F. Supp. 413 (D.N.J.
1940).
13. Schwegmann Brothers v. Calvert Distillers Corp., 341 U.S. 384 (1951).
14. Sunbeam Corp. v. Wentling, 341 U.S. 944 (1955), rev'd on other grounds.
15. See Shakespeare Co. v. Lippman's Tool Shop Sporting Goods Co., 334 Mich.
109, 54 N.W.2d 268 (1952).
16. Union Carbide & Carbon Corp. v. White River Distributors, 224 Ark. 558, 275
S.W.2d 455 (1955); Olin Mathieson Chemical Corp. v. Francis, 301 P.2d 139 (Colo.
1956); Miles Laboratories, Inc. v. Eckerd, 73 So. 2d 680 (Fla. 1954); Grayson-Robin-
son Storcs v. Oneida, Ltd., 209 Ga. 613, 75 S.E.2d 161 (1953); Bissell Carpet Sweeper
Co. v. Shane Co., 143 N.E.2d 415 (Ind. 1957); Dr. Tichenor Antiseptic Co. v. Schweg-
mann Bros. Giant Super Markets, 231 La. 51, 90 So. 2d 343 (1956); McGraw Elec. Co.
"v. Lewis & Smith Drug Co., 159 Neb. 703, 68 N.W.2d 608 (1955); Skaggs Drug Center
v. General Elec. Co., 63 N.M. 215, 315 P.2d 967 (1957); Union Carbide & Carbon Co.
v. Bargain Fair, Inc., 147 N.E.2d 481 (Ohio 1958); General Elec. Co. v. Wahle, 207
Ore. 302, 296 P.2d 635 (1956); Rogers-Kent, Inc. v. General Elec. Co.,.99 S.E.2d 665
(S.C. 1957); General Elec. Co. v. Thrifty Sales Inc., 5 Utah 2d 326, 301 P.2d 741(1956).
17. There are no fair trade acts in Missouri, Texas, Virginia, and Vermont..
18. In March, 1958, 'General Electric Co., Sunbeam, Toastmaster, Ronson, Schick,
Royal McBee, Smith-Cdr na, .and Waring Products abandoned all or some of their fair
trade policy.. See Business Week, Mar. 8. 1958, p. 26. In answer to the problem posed
by this action, H:*B. 10527," 85th Cong., 2d Seas. (1958), has been introduced providing
for a federal cause of action.
